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HARTLE J

1. The applicant seeks a review, in terms of rule ¥8flthe Uniform
Rules of Court, of the taxing master’s decisiorréduce the hourly
rate of counsel retained by it in two separate iapfbns in
circumstances where the order of court envisagedrécovery of
costs on the scale as between attorney and cimahiiding the costs

of two counsel.

2. The respondents successfully objected upon taxatianthe hourly
rate charged by senior and junior counsel retainedhe applicant
was not reasonable having regard to the Eastere Bap Council’s

guidelines for counsel’s fees for their years gienence.

3. The contentious items are the disbursements asite®n 137, 158,
165, 216, 366, 397, 421 and 439 of the applicanlfof costs, being
the accounts of Advocatés P JoubertandG D Wickensthe fees of
whom the taxing master reduced from R3 000.00 toOB200 and

from R1 800.00 to R1 000.00 per hour respectivdlyheir day fees



were also ostensibly reduced from R30 000.00 to B20.00 and

from R18 000.00 to R10 000.00 respectively.)

The applications in respect of which the costs ondas granted
related to contempt of court proceedings (in twoasate applications)
subsequent to the breach by the first to fourthpaedents of an

interdict order granted against them in favourhaf &pplicant.

The trial court held that the first to fourth resdents acted willfully
and mala fidein breaching the interdict order and were guilty‘a

serious caseof contempt of court. In his judgmer{roon J noted
and agreed with the submissions by the applicardignsel that a
punitive costs order was justified due regard bdiad to, firstly, the
nature of the proceedings which sought to uphoéddignity of the
court and, secondly, the first to fourth respondemneprehensible
conduct which was described in the judgmentaactlated, devious
and (a) persistent” flouting of the authority of the courtKroon J

further agreed with counsels’ submission at therihgathat the
manner in which the first to fourth respondents ltadducted the

various proceedings was unacceptable.



6. The applicant contends (as it did at the taxatitimt since attorney
and client costs were allowed, it was entitléol fecover more than it
would be entitled to recover on a party and pargib to ensure that
it was not out of pocket; an attorney and clienstsoorder being

punitive in naturé

/. Additionally it argued upon taxation that, haviregard to the nature
of the application and its complexity, the mattet only warranted
the costs of two counsel but especially counseh wAidvocates
Joubertand Wickens’experience and years of practice; and that the
hourly rates charged by them were commensurate siibh

experience and years of practice.

8. The taxing master — somewhat incompletely, dulyesta case in

terms of the provisions of rule 48(3) as follows:

! It appears from the taxing master’s stated caakthie applicant argued in reply that the costapkeyby
the respondents were ordered on an attorney aadt diasis, hence did not fall to be reduced asgbein
excessive as contended for by the respondentss iFitionfirmed by its Notice in terms of rule 48éh)d

(2) in which it went further contending that, byetreduction, it had been placed in an inequitabktjpn
which was not intended by the trial court in awagdihe special costs order.

% This is to be gleaned from the applicant’s noiiceerms of rule 48(1) and (2). The taxing masises

not deal with this aspect in the stated case at all



“Has the Taxing Master erred in reducing the Se@iounsel’s rate?”

9. His reasons for disallowing portions of counsekd was justified

thus:

“In the matter ofNel v Waterberg Lanbouers Ko-operatiewe Vereenidiagé

AD 597 (sic) it was stated that where the attorney and clieosss are to be paid
by the opposite party the taxation should be strittan in a taxation as between
attorney and client where costs are to be paichbyclient to his attorney. Based
on this authority the Taxing Master rejected thepWgant's submissions and
reduced the Senior Counsel’s account to R2 000wblch is a fee generally
allowed in this division for matters of this magme.”

10. It is abundantly plain that the applicant’s consem respect of the
affected items in the bill relate to the fees oftbeounsef. Although
the taxing master’s stated case is framed as ifligpute is limited to
the complaint against the reduction of senior celimsee only (and
seemingly without reference to the applicable seale basis for the
taxation), | expect that the justification abovéates to the reduction

of AdvocateWicken’sfee as well, and | will regard it as such. To re-

% A more comprehensive description of what is iméss whether, in the light of the special costieorthe
taxing master correctly reduced the rate of bothiogseand junior counsel to bring it in line with ggrally
allowable fees charged by counsel on a party ang pasis.

* The disputed items are referenced by number irafipdicant’s rule 48(1) and (2) notice and therigxi
master could not have been under any misapprelemsido the fact that the complaint related to the
reduction of both counsels’ fees.



submit the matter to the taxing master to coriaes shortcoming will
only result in a further deldyand prejudice to the parties who ack
idem regarding the items of dispute. Notwithstandingtet
clarification that the affected items indeed conctre fees oboth
counsef the taxing master has consciously chosen notdaagthing

to the stated casean unfortunate abdication of his responsibility to
clearly define the issues between the parties @aiseéttout the relevant

facts to assist the cotft.

11. The taxing master has a discretion to allow, reduagject items in a
bill of costs. This discretion must be exercisadigially in the sense
that he must act reasonably, justly and on theslissound principles
with due regard to all the circumstances of theecas\ court is
reluctant to interfere with his decisions upon m&ttin respect of

which he is required to exercise a discretion estéd to him. The

® There appears to have been a considerable dethg &llocation of the review to a judge.

® The respondents’ attorneys noted especially iim tiigice in terms of rue 48(5)(c) that the taximgster’s
submissions had not dealt with the allowable feéh wegard to junior counsel, yet aligned themsglve
with his “decision and reasonirig

"I refer in this regard to the taxing master's mepontemplated by the provisions of section 48(p)(

8 Rule 48(1) behoves the taxing master in clearexpiicit terms to state a case for the decisioa dfidge,
which case shall set out each item or part of emitvith the grounds of the objection advanced at th
taxation and shall embody any relevant finding aft$ by the taxing master. SEeurie v The Taxing
Master1983 (4) SA 210 (O) at 211G - H in which the pupand necessity for this function is expounded
upon.



general principles governing interference with éixercise of a taxing

master’s discretion have been stated as follows:

“The Court will not interfere with the exercise sich discretion unless it appears
that the Taxing Master has not exercised his disecrejudicially and has
exercised it improperly, for example, by disregagdfactors which he should
properly have considered, or considering matteiistwit was improper for him to
have considered; or he has failed to bring his nimdear on the question in
issue; or he has acted on a wrong principle. ToweriGwill also interfere where it
is of the opinion that the Taxing Master was cheartong but will only do so if it
is in the same position as, or a better positioanththe Taxing Master to
determine the point in issue... The Court must bé¢hefview that the Taxing
Master was clearly wrong, ie its conviction on mvithat he was wrong must be
considerably more pronounced than would have sdfibad there been an
ordinary right to appeal®

12. A review of taxation is, therefore, not strictly‘@view in the sense
of the court interfering only with the exercise ah improper
discretion; the powers of the court are wider tlla@ known and
recognized grounds to which a power of reviewnsted at common

law 2°

13. The Appellate Division judgment dfel v Waterberg Landbouers Ko-

operatiewe Vereenigingis authority for the proposition relied on by

° Visser v Gubli.981 (3) SA 753 (C) at 745H - 755C.
19 egal and General Assurance Society Ltd v Liebei@1.968 (1) SA 473 (A) at 478G.
11946 AD 597.



the taxing master that when a court has orderetigarit to pay the
other’s costs as between attorney and client aedbih is taxed
against the losing party, the taxing master shayddly a ‘stricter
taxatior? than he would when taxing a bill as between aoraéey and

his client, referred to in the judgment as amtérmediate basis of
taxatior’.’> The intermediate scale refers to costs somewhere
between the party and party scale, and that okjmttorney and own

client costg?

14. Ostensibly what was envisaged by thisritter’ oversight is to rule
out costs which a winning party has suffered inspowuting his case
which are inter alia) “extraordinary, or incurred ‘Unnecessarii/or
“superfluously (and which cannot justly, and therefore lawfulhye
recovered from the losing party in any circumstaite Included in
those charges to be disallowed on taxation agthesibsing party are
“charges in the nature of luxuries incurred with tggproval of the
client, who may happen to be a rich maafid ‘exceptionally high

fees to counser

2 Nel (supra)at 608.

13 Aircraft Completions Centre (Pty) Ltd v Rossouw 8a€s2004 (1) SA 123 (W) at par [54].
4 Nel supraat 606.

> Nel supraat 608.



15.

16.

The reason for the differentiation between theypartd party scale
and that applicable when a taxing master is requioetax a bill of
costs for payment to an attorney by his own clisnessential tb
prevent injusticé to the losing party as a result of the costs awar
against him, particularly since he was not a pddythe costs
agreement and to avoid a situation where he iscdl@eby an

exorbitant assessment.

But by the same token, the need to ensure thetigfeess of an order
for costs taxed as between attorney and clientataoe overlooked.
Tindall JA explains the rationale for a special costs oildeNel

(supra)as follows:

“The true explanation of awards of attorney andrtlicosts ... seems to be that,
by reason of special considerations arising from the circumstances which give
rise to the action or from the conduct of the losing party, the court in a
particular case considersit just, by means of such an order, to ensure more
effectually than it can do by means of a judgment for party and party costs
that the successful party will not be out of pocket in respect of the expense
caused to him by the litigation. Theoretically, a party and party bill taxed in
accordance with the tariff will be reasonably suiéfint for that purpose. But in
fact a party may have incurred expense which isamably necessary but is not
chargeable in the party and party bill. Sdearle & McEwan v. Mitchell’s
Executor(1922, T.P.D. 192). Therefore in a particularectse court will try to
ensure, as far as it can, that the successful pargcouped. | say “as far as it
can” because there may be a considerable differeetveeen the amount of the
attorney and client bill which a successful paybiound to pay to his own
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attorney and the amount of an attorney and cliethtwhich has been taxed
against the losing party. For instance, in thatiar of the attorney’s bill against
his client, the latter could not object to a spketé®, however high, to counsel
which he had specially authorized. $¢sarle & McEwan v. Mitchell’'s Executor

supra.” *® (Emphasis added)

17. In Aircraft Completions Centre (Pty) Ltd v Rossouw ddthers
(supra) the court noted that - whether in respect of eitbeaty and
party or attorney and client costs, the taxing sragivhen taxing
against the losing party) is always required toeadto the tariff. The
fact that a bill of costs is between attorney aleht does not mean
that the fees allowed should be more liberal orttingy should be on a
higher scale. Departure from the tariff may welMmaranted however
where the taxing master in the exercise of hisrdtgm concludes that
the case iséxtraordinary or exceptionawithin the meaning of Rule
70 (5) (a) of the Uniform Rules of Cotfrand that it would, for that
reason, be inequitable to adhere strictly to thf.ta his approach

accords with that ifNel (supra)vis-a-visidentifying the presence of

'® At 607 — 608.

' Rule 70(5)(a) provides that the taxing master|dhlentitied, in his discretion, at any time topae
from any of the provisions in the High Court tarifh extraordinary or exceptional cases, where strict
adherence to such provisions would be inequitéble



18.
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“special consideratiorisarising from the particular circumstances

calling for a fuller indemnity®

In this regard the court irAircraft Completions Centrgsuprg
emphasized the need for the taxing master to lodké objective of
an inter-party attorney and client costs order mdeo to give it
practical realization: When the court makesspéetial costs order
that one party should pay the costs of anotherdtea® between
attorney and client, it does so for one of two oeas The first (but
not the main reason for such a special order) rHtipe. It is an
expression of the court’'s censure of reprehensibt@luct on the part
of the costs order that caused the litigation oat timade the
proceedings unduly burdensome. Such censurateseihpunitive. It
brings with it the punitive consequences that tlsts debtor’s
liability for costs will be increased by the amouhé taxing master
finds to be justified in the light of the seconddamain reason for the

special order.

18 See in this regartoots v Lootsl974 (1) SA 431 (E) where in a matter where treéngiff in a divorce
action agreed in a consent paper to pay the defé¢sdaxed party and party costs, the court heid, tim
taxing the bill the taxing master is bound to apmy at least to be fairly guided by, the scalefaxs
provided in the tariff in Rule 70, and only to dep&om it when in his discretion, extraordinary or
exceptional cases present themselves where dhierence would be inequitable.
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19. The latter, the second and main reason (ttrae“ explanatioh
referred to inNel), is that the court making the order consideligely
that, when the costs order comes to be taxed llitbb@ifound by the
taxing master that the reprehensible conduct ofctiets debtor that
was censured by the court, was conduct that cahgedosts creditor
reasonably to incur extra costs that would not deoverable on a
strict party and party taxation; and that courtstders it just in the
circumstances of the case to ensure more effegttialh it can do by
means of a party and party costs award that theesatul party will
not be out of pocket in respect of the expenseserhto him by the

litigation.

20. For this reason:

“The taxing master is ... required to look to thecemstances in which the court

came to order one party to pay the costs of andétxexd as between attorney and
client. He must do so in order to be able to atgrswhether, and to what extent,

the conduct of the costs debtor that resultedersfiecial costs order also resulted
in the costs creditor’s having in fact incurred iéiddal expenses that would not

have been incurred but for the misconduct of tretscdebtor ™

19At par [80].
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21. Thus where the attorney and client order follows Iy agreement,
but by conduct giving rise to the litigation, omecluct itself in relation
to the litigation which is reprehensible and deseof the censure of

the court, the order is not merely punitive but:

“(t implies that, to the extent that the inapptiafe conduct of one of the parties
may, on taxation of costs, be found by the taxirgst®r to have resulted in the
other party’s having reasonably incurred extrastsat would not be recoverable
on a taxation as between party and party, suchr giduy (the fnnocent party,

or “victim” of the inappropriate conduct of the other padiipuld be afforded a

fuller indemnity for the costs that he has reastnatcurred than he would

receive on a party and party taxatich.”

22. The latter approach is no different from that addplby this court in
Loots v Loots (supra) It is suggested however that it is self evident
that, whether a taxation on an attorney and cligadis arises by
agreement between the parties or is ordered bydh#, the taxing
master may when considering the particular circant#s of the case
find them to be éxtraordinary or exceptionalwithin the meaning of
Rule 70(5)(a). In the exercise of his discretidreréfore, the taxing
master may be released, by the provisions of thiatrgle from strict

adherence to the tariff in either case.

20 At pages 157 — 158, par [80] & [81].
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23. In determining what circumstances ought to be sihgbut as

warranting a departure from a strict tariff, theimtaoted that:

“it is generally a strong indicator to the Taxing#er that in the Judge’s view the
costs debtor has conducted his case in such a svay lze likely to have caused
the costs creditor to incur costs that ought toeha&en unnecessary and that may
not be recoverable on a taxation as between padyarty. Such a finding by the
Judge would therefore often lead the Taxing Masteronclude that the case is
indeed an extraordinary or exceptional one forghoses of Rule 70(5)(a), and
that a consideration of the bill of costs will shdvat strict adherence to the tariff

would be inequitable21

24. The taxing master in this instance evidently ditd exen consider that
anything other than a strict basis was to be agpaetaxation leading
him to conclude (without any further question aeérmaingly without
even having regard to the usual factors in detengirwhat is a
reasonable fee for an advocate in respect of ettendance) that
common generally allowed rates (well at least tarigr counsel) were
applicable across the board for him, and exactly loalf of that for

the junior advocate retained by the applicant.

2L At page 16, par [92].

22 Ostensibly the taxing master’s treatment of tHecaéd items flowing from a taxation on a stricttga
and party basis led him to deal with the quanturthefjunior advocate’s fee on the basis providedrfo
Rule 69 (2), this notwithstanding that not evettgatlance of the junior advocate was a tandem attered
with the senior advocate.
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25. The impression gained from such approach is thatateno option
other than to stick to a fee which is generallyowatible ‘in this
division for matters of this magnitutdéwhat this standard is was
nowhere explained), | assume leaning conservatiteard what is
recognized on a party and party basis (by whomvatidreference to
what it is not entirely clearly clear) as being #eeepted hourly (and
daily) rate for local counsél. If this is what the taxing master
understood by astricter taxatiori, he clearly erred. Evidently the
special costs award and the stern comments of rilaé judge
warranted a taxation on the intermediate basis lwhidilst it does
indeed call for a stricter taxatiomis-a-vis the non client at the
receiving end of an attorney and client award, gahctions a
departure from the tariff where applicable amountio a more
generous hand on taxation than would be permissinlespect of the
assessment of a standard party and party bill efsc8tegmann]
eloguently explains this difference in approach rcraft

Completions Centre (supra)

% |t bears mentioning that both senior and juniounsel retained by the applicant were from
Johannesburg.
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“... the ‘intermediate’ basis of taxation establisiggNel...was not the
same as the unduly restrictive basis that the Emglule of court had
established within the jurisdiction of the Englisburts, and which had
been criticised both by the English Court of AppealGiles Randall,
above, and by the Appellate DivisionNel.

The intermediate basis of taxation identifiedNiel does not have its origin
in English law. It is a feature of South Africami@nd practice confirmed
by the decision iNel. It allows the costs creditor who has an order for
payment by his opponent of costs taxed as between attorney and
client, to recover from the costs debtor what may, depending upon the
circumstances of the particular case, amount to a substantially fuller
indemnity than he could recover on a party and party taxation.
Within the bounds of reasonableness in the circumstances of the case,
the taxing master is expected to tax such a bill generously. He should
allow rates that may reasonably exceed the tariff if the work was of
some complexity and was made unduly burdensome by whatever
conduct on the part of the costs debtor caused the court to make an
order for attorney and client costs. On the same basis, the taxing master
should allow periods of time for consultations, afat other work
ordinarily charged on a time basis, that may realSlygnexceed the time
that he would allow if taxing strictly as betweearty and party®*

(Emphasis added)

26. Seeminglyin casuthe taxing master erroneously reflected that a
stricter taxation demanded a conservative assessm#mout regard
to the special considerations applicable which ttied court had in
mind when imposing the costs award, the clear dbgof which, to
my mind, was to ensure that the applicant was imdfggd more
completely than could be achieved by an order fntypand party

costs, in respect of the costs to which the litggahad put it.

24 At par [62]
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27. The limitation or safeguard to be applied on tatihen is not the
application of a rote restrictive tariff (which se@gly in the
perception of the taxing master limits the recoverynothing more
than a strict party and party permissible fee foursel)” but the
considerably less stringent criterion that costshef kind for which
the costs creditor has incurred liabiltyasonablyshould be allowed
as against the costs debtor to prevent injusticking while at the
same time allowing the applicant to receive a fulbelemnity than a
party and party taxation would provide for all reaable additional
costs to which the respondents’ conduct that reckite trial court’s
reproach may have put it. In this regard the gxmaster considered
the aspect of the reasonableness of counsels’ffess an entirely
wrong premise, if he considered that they were omalsle at all
except for the generalized manner in which he appéa have

decided the issue.

28. The taxing master is obliged to remain aware:

“that it is the intention of the court that haslered a taxation as between attorney
and client that the costs creditor should have laifidemnity for the costs to
which the litigation has put him, except for lwaus, extravagant, unnecessary

% stegmand criticises the notion that this conservativeeassient applies where taxation on an
intermediate basis is indicated.
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and other types of unreasonable expense that itdwmal an injustice to impose
upon the costs debtof®

Beyond the basic assumption that a stricter ratesémior counsel’s
fee was warranted, the taxing master did not sudgassuch charges
were incurred unnecessarily or that his attendame¥s superfluous
or beyond what was reasonable to advance the priosecof the
applicationsThe respondents’ submissions too, in respect ofates
adhered to by counsel, were that they were nobnedde, but only in
relation to the guidelines proposed by the Eastape Bar Council
pertaining to their hourly (and daily) rates. damtly no thought was
given by the taxing master (or the respondentghar matter) to the
guestion whether the applicant - by virtue of theaal costs award,
was not entitled rather to as full an indemnity pssible in the
peculiar circumstances of the matter and in refatom the specific
invoices in contention. Against that yardsticks@aableness was not
assessed. The taxing master ought to have addrkessednd to the
guestion of the extent to which the extraordinargxceptional nature
of the case (undoubtedly evidenced by the triatygisl stern remarks

and rounded criticism of the respondents in thiitude towards the

% At the end of par [62].
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matter, the dignity of the court and the reprel@asinanner in which
they had conducted themselves in the conduct ofptibeeedings)
caused the applicant reasonably to incur cost®whsel in excess of
the run-of-the-mill generally allowed fee per h¢and day) permitted
in party and party taxations. He ought to allowlstees charged by
counsel or to tax them off only to the extent ey inflict injustice

upon the respondents.

| have already expressed the observation abovethibapresence of
the special considerations arising in this matieith particular

reference to the trial judge’s comments and thereabf the special
costs award, ought to have operated in my viewawodir of the

applicant in the sense that the intermediate kasisequired byNel

should have been generous to the extent requirédsbyas to give the
applicant the fullest indemnity envisaged, whigltite extent that it is
justified by the circumstances of the case may exd¢ke ordinary and
generally allowable party and party sanctionedsrdte counsel, an
indemnity which the taxing master appears to haweudht was
rendered inappropriate following his narrow intetation of the

manner in which he was required to tax the bikasdts.
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The taxing master ought to have examined eachtaffeavoice in the
bill to determine whether equity requires that fibses charged therein
should have been allowed on a basis more geneootlee tapplicant
than that of the tariff or generally accepted bas#t for senior or
junior counsel as the case may be. By the reduciacounsel’'s fees
on a general basis, the applicant was in my judgrp&aced in an
inequitable position which was not intended by thal court in

awarding the special costs order

In the result it follows in my view that the taximgaster has failed to
exercise his discretion in a proper manner, jusiifyan order that his
reduction of both senior and junior counsels’ feethe circumstances
be set aside and the bill of costs remitted to konconsider the

applicant’s entitlement afresh.

The review accordingly succeeds with costs, whith in the sum of

R1 500.00, plus vat.

| issue the following order:
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1. the taxing master’s rulings in respect of items, 537, 158, 165,
216, 366, 397, 421 and 439 referred to in the apptis bill of
costs are each set aside;

2. the bill is remitted to the taxing master to resider the affected
items afresh with due regard to the provisions ofeR70(5)(a) in
the light of,inter alia, the nature of the special costs award; the
special considerations arising from the circumstanwhich gave
rise to the applications or from the conduct of tbgpondents; the
sentiments expressed by the trial judge in his nuelgy; this
judgment and such information and arguments agpdnges may
wish to present on that occasion; and

3. the respondents are to pay the applicant’s codtseafeview, fixed

in the sum of R1 500.00, plus vat.

B CHARTLE
JUDGE OF THE HIGH COURT
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Date of Judgment: 11 April 2013
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